CRIM 211 STUDY GUIDE
Mid-Term Section

Brady v Maryland – defendants have a Constitutional right to discover favorable and material evidence

Brady v U.S. – plea bargaining is legal as long as:
    1. attorney present to protect rights;
    2. full knowledge of the consequences; 
    3. voluntarily made (no promises, threats or coercion)

Brecht v Abrahamson - Not every error in a criminal trial requires a reversal.  Trials do not have to be perfect, just 
fundamentally fair.  If the defense claims that a Constitutional error has been made and is seeking habeas corpus relief on
appeal, the defense must demonstrate at the beyond reasonable doubt level 
     1. that there indeed was Constitutional error, and 

     2. that it was not a harmless error/it was harmful 

         a. was of substantial weight, AND
         b. had an injurious effect on the trial outcome 
In tandem, that the error had a substantial and injurious effect on the outcome of the trial.
Burch v Louisiana – if there is a 6-member jury trial, then a unanimous jury verdict is required

Bushell's Case – established the principle of the independence of jurors in the UK (see also Zenger case) 
Chapman v California – 
     1. Outlined the Harmless Error Doctrine which says that not every error in a criminal trial requires a reversal.  Trials 
         not have to be perfect, just fundamentally fair.  
     2. If the defense claims that an error has been made on a direct appeal, the prosecutor must demonstrate at 
         the beyond reasonable doubt level that 

         a. there is either no error, or
         b. if there was an error, it was a harmless error 


1. not of substantial weight, 

             2. no injurious effect on the trial outcome 

Cherokee Nation v Georgia – de jure; the Supreme Court may review the actions of the federal executive branch of government; de facto, the President did not comply

Cooper v Aaron – United State Supreme Court is the supreme law of the land
Crosby v U.S. – Outlined the in absentia “initial presence” rule. A defendant who is initially present during their trial and then voluntarily absconds, is wavering their Constitutional right to be present at every stage of the trial, and the Court can proceed with the case in absentia, as if they were present.

Dartmouth College v Woodward – U.S. Supreme Court may review of the actions of the state executive branch of government

Duncan v Louisiana – right to a trial by jury if the potential penalty involves six months of imprisonment or more

Ex Parte Merryman – de jure; the Supreme Court may review the actions of the federal executive branch of government; de facto, the President did not comply

Gibbons v Ogden - Sup Ct may review of the actions of the state executive branch of government

Imbler v Pachtman – individual prosecutors have been given absolute civil immunity regarding their actions undertaken while launching and conducting a prosecution and while exercising their professional judgment in that context.  You can collect a judgment from the state for malicious prosecution (lacked probable cause but proceeded maliciously anyway), but individual prosecutors have been free from any kind of personal civil liability.

J.E.B. v Alabama – individuals may not be removed/stricken from the jury in the pre-emptory challenge phase based on gender

Johnson v Louisiana – non-unanimous verdicts in non-capital cases are allowed; a vote of as low as 9-3 is acceptable

Kalina v Fletcher – individual prosecutors do not have absolute civil immunity when performing law enforcement/investigatory tasks.    They are like the police in that context.  If can show at the preponderance level that they lacked probable cause in the law enforcement/investigatory stage, and proceeded maliciously anyway, you win and the individual prosecutor is liable.

Koon v U.S. – 

1. Federal judges may sentence outside the heartland, as articulated by the guidelines  
     a. as long as they explain why 
     b. as long as that explanation is reasonable 

     c.  as long as, in an overarching context, the judges are not abusing their discretionary powers (they are not violating
          the federal abuse of discretion rules).  
2. If the there is a violation and a new sentence is needed, the Court is not to sentence De Novo, but is to correct and then re-weigh just the evidence and issues in question, and sentence again.

Marbury v Madison – Established the foundation of the principle of judicial review; Sup Ct may review of the actions of the federal legislative branch of government

Martin v Hunter's Lessee – U.S. Supreme Court may review of the actions of the state judicial branch of government 

McCulloch v Maryland – U.S. Supreme Court may review of the actions of the state legislative branch of government 

Michigan v Harvey – illegally seized evidence can be used to impeach a defendants testimony at trial, if the defendant takes the witness stand

North Carolina v Pearce – a sentence cannot be vindictively increased subsequent to a successful appeal; the sentence can be increased if there is new evidence as to the heinousness of the crime and/or the criminogenic nature of the defendant

Patton v U.S. – federal court defendants are entitled by right to a 12-member jury

Powers v Ohio - individuals may not be removed/stricken from the jury in the pre-emptory challenge phase based on race

Scott v Sandford – Dred Scott case; 2nd time an act of Congress was found to be unconstitutional (1st was Marbury v Madison, 1803; Dred Scott case was in 1857)
Singer v U.S. - defendants have no Constitutional right to waive a jury trial

Stack v Boyle - (failure to appear test): bail may be denied if there is probable cause to believe that defendants will fail to appear at future judicial proceedings

State ex rel Unnamed Petitioners v Connors – judges may not file complaints as that is a violation of the checks and balances principle

Stone v Powell – all state level habeas appeals must be exhausted before moving on into the federal courts

Taylor v Taintor – bail bond agents may use physical force to apprehend and subsequently control and transport their bondees who have skipped bail, as long as the force used is reasonably related to the custody and/or transportation of the bondees

Teague v Lane – the unit of analysis to determine unacceptable demographic bias in a jury is not a single,

seated jury.  The unit of analysis to determine alleged demographic jury bias is to be a longitudinal sample of 

jury pools (ie., an evaluation of the demographics of all those called to jury service over a multiple months 
timeframe).  A longitudinal demographic assessment of the jury pools is to be undertaken to ascertain 
demographic jury bias.  The make-up of the longitudinal sample of the multiple months of the original jury 
pools must closely matches the demographic make-up of the community.  If it does not, then there is an 
unacceptable demographic jury bias problem/the jury pools do not meet the fundamentally fair test  
U.S. v Bagley – defendants have a right to obtain access to evidence in a pretrial discovery context that is of substantial weight (see Brady v Maryland)
U.S. v Havens - illegally seized evidence can be used to impeach a witness who takes the stand during a trial (see Michigan v. Harvey)
U.S. v Nixon – de jure; Supreme Court may review of the actions of the federal executive branch of government; de facto, the President complied
U.S. v Salerno - (dangerousness test): bail may be denied if there is clear and convincing evidence that defendant are dangerous and pose a threat to the community at large and the court participants in particular
Weatherford v Bursey – defendants do not have a right to unlimited pretrial discovery 
Williams v Florida – States can have as few as 6 jurors in a non-capital case

Worcester v Georgia - de jure, the Supreme Court may review the actions of the federal executive branch of government, (de facto) the President refused to do so

Youngstown Sheet and Tube Co. v Sawyer – de jure; Supreme Court may review of the actions of the federal executive branch of government, de facto, the President complied  
*****************************************************************************************************************************
allocution – the right of the defendant to speak on the record before the sentencing judge prior to sentencing
amicus curiae - a case brief filed with the court by a friend of the court/ filed by an interested third party  

bail bond (different types and different time frames):

1. traditional bail bond – put up cash or 2x property value with court; if appear all returned minus admin fee

2. bail bond agent – pay agent 10% to 15% and they arrange for release from jail; if appear, get nothing back as 
                  you hired a bail bond agent

3. 10% system – put up 10% of bond (or 20% in property value); if appear, all returned minus admin fee

4. PTR/ROR system – released based on socio-economic index with no money required
             5. If FTA, then bench warrant (usually a felony), and, liable for entire bond amount as noted by judge or in bond
                 schedule in PRT/ROR context
             6. pre-trial bond
             7. post-conviction/pre-sentencing bond 
             8. appellate bond/post-sentencing bond
bill of particulars – a precise form of discovery; request from the defense for specific pieces of evidence.  Still must meet the Brady (favorable and material) and Bagley (of substantial weight) tests
bench trial (why judges do not like them) – trial with just a judge; requires the judge to undertake both substantive and procedural responsibilities

change of venue (trial venue/jury venue) – to change the location of the trial or to draw jurors from another geographic location due to the inability to seat a fundamental fair jury of citizens drawn from the community where the episode occurred
challenge the jurisdiction (list all four kinds) – standing mute issue:
      1. not properly charged (faulty complaint or indictment)
      2. statue is unconstitutional
      3. writ of demurrer forthcoming – what my client did was not a crime
      4. plea to the jurisdiction 
           a. nature of the crime is outside courts’ jurisdiction; no original jurisdiction over this case   
           b. location of the crime is outside the courts’ jurisdiction; no original jurisdiction over this case
           c. statute of limitations has expired

clemency (be able to differentiate between clemency and commutation) - all further criminal penalties/sanctions are set
aside; the ultimate form of commutation.  You still have a criminal record.  Generally granted by a Board of Pardons or a
Governor (executive branch). Done over concerns about: 
      1. Evidence of innocence

      2. Insanity concerns
      3. Crime of conscience

      4. Rehabilitated 
     5. Undue harshness (sentence did not fit the crime; paid too much by now)
     6. Humanitarianism/undue hardship 
(commutation is to have sentence reduced v. clemency all penalties set aside)

commutation – a reduction in the severity of the sentence or sanction/to have the sentence or sanction reduced
concurrent jurisdiction – two or more jurisdictions in the same system can hear the case

consolidation hearing – a hearing to determine if multiple defendants can be tried together in one trial; a hearing to determine if multiple cases involving the same defendant can be joined together in one trial (the latter usually under a RICO pattern and practice issue in an attempt to enhance the severity of the criminal sanction)
coram nobis – a post-conviction/post-trial writ filed by the defense claiming that new evidence has been discovered that clearly vindicated the client; it is not superfluous, but is of a substantive nature and is of substantial weight

corner’s inquest (who present, what happens, standard of proof, possible outcomes, etc) - six jurors

listen to evidence presented by the state; defense can cross-examine but not present evidence; if

probable cause ("just cause") of a death due to criminal act caused by a specific person is found (a

crime/murder occurred and this person did it), the jurors recommend to the prosecutor, in a non-binding 

fashion, that the individual(s) be charged/complaint filed by prosecutor
diversive jurisdiction – two or more parties from two or more states have a dispute involving $75,000 or more, can go to federal court

exclusive jurisdiction – the only court that can hear the case

ex post facto appeal – an appeal to a higher court typically made by a prosecutor after a case has been resolved in an attempt to establish a precedent for an issue in question under the general notion of the judicial review/precedent/stare decisis standard, for future cases; has no impact on the outcome of the case at hand; case at hand was just a vehicle used to establish a precedent/a rule of law for the future
expert testimony – witnesses who are present to assist the judge/jury better understand the evidence and/or to determine a fact; not all expert witnesses are allowed to testify and not all of their testimony is admissible.  Their testimony must meet the competent, material and relevance tests, particularly the competence tests.
expungement (differentiate between expungement and pardons)
    expungement - Judicial branch, time frame requirements, required/documented behavioral component, automatic,
    always step 13 
    pardon - Executive branch, no time frame, not automatic, no required/documented behavioral component per se, can
    come as early as step 2

    Similar in that both remove the criminal conviction from the individual’s record

fundamentally fair – all trials, all juries, all judges have some level of innate bias, but the standard where by a trial is deemed acceptable under the law is fundamental fairness; jurors and judges have to be able to render a decision in a fundamentally fair fashion

grand jury (as differentiated from a petite jury) – 12 to 23 citizens who are called to sit and listen to evidence and to determine culpability; if probable cause is found, a true bill or indictment can be handed down

harmless error – trials do not have to be perfect; some error is allowed, but it must be deemed harmless – not of substantial weight and no injurious effect on the outcome of the trial.
hearsay evidence (4 specific tests) – 

     1. original declarant must be unavailable to testify (dead, insane, fled the state, in a coma)

     2. information cannot be presented in a more material way

     3. some test of the truthfulness of the statements must be allowed

     4. cross examination of evidence has to be allowed in some way

impeachment – a successful challenge of the believability and/or creditability of the witness

interlocutory appeal (who generally files, why, process dynamics, why so rare) – An appeal generally made by the prosecutor, though technically either defense or prosecutor can make this appeal; a disputed issue arises during a trial that is potentially detrimental to the case outcome from the prosecutor (or defense) perspective; a recess or a continuance is requested to make this appeal, and if granted, then the trial stops and the prosecutor (or defense) then brings the disputed point of law/the disputed issue to the attention of/appeal to, a higher court; once a ruling is made by the higher court, that ruling is brought back to the lower court and the trial resumes; is possible under the general notion of stare decisis (judicial review, precedent).  Seldom used because such an appeal is an attack on the lower court judge who can/will make life miserable for the attorney in future cases (judge's concerns ‑ backlog of cases, being over‑ruled by a higher court)  
initial appearance (where held, who present, what happens, etc) – 
      1. appearance before minor trial court without unnecessary delay (24 – 48 hours); 
      2. prosecution, defendant, judge; eventually the defense attorney, activities:
            a. charges filed with the court by the prosecutor
            b. court/judge informs defendant of charges and potential penalties 
            c. rights are communicated and fulfilled

            d. plea is entered

            e. decision made as to next step based on the nature of the charges and the plea
            f. bail considered

joinder – to join multiple defendants into one trial; to join multiple cases involving the same defendant into one trial (the latter usually under a RICO pattern and practice issue in an attempt to enhance the severity of the criminal sanction); see also Consolidation Hearing  
judicial notice - to be accepted as fact without further argument as per the judges ruling/pronouncement; 
unilateral acceptance of common knowledge
jury nullification - despite irrefutable evidence as to the guilt of the defendant, juries may return a not guilty 
verdict.  An ability on the part of the jury to in essence unilaterally invalidate evidence and literally render 
the state's case null and void not withstanding evidence to the contrary.
motion in limine (why granted) - protective order; a court order that TEPORARILY allows one side to withhold evidence or information from the trial that has been properly requested for a variety of reasons (national security, not in discovery materials, humanitarian reasons, personal safety [ie., danger to police informants]) 

motion to quash – a motion to set an indictment or a complaint aside due to a substantive or procedural violation

nolo contendere – no contest/a guilty plea from a criminal court context; cannot be brought into a civil proceeding as a plea of record
objections (list the 9 kinds as discussed in class):
      1. incompetence
      2. immaterial
      3. irrelevance
      4. lack of foundation – lacks a logical sequence
      5. leading question – answer is in the question
      6. evidentiary objections – exclusionary rule/Mapp v Ohio concerns
      7. cumulative – repetitive (so, stipulate then or I keep going!)
      8. badgering – provoking/harassing the witness
      9. privileged communication – more in a minute on this
omnibus hearing - Once and for all.  All pretrial motions made by the defendant or prosecutor are 
raised at this single proceeding at the peril of waiving all other pre-trial motions that are not made then and 
there.

order of preclusion (why granted) - a court order that permanently allows one side to withhold evidence or information from the trial that has been properly requested for a variety of reasons (national security, not in discovery materials, humanitarian reasons, personal safety [ie., danger to police informants])

overlapping jurisdiction – courts in two or more different jurisdictions can hear the case 

pardon - Executive branch, no wait, defense files, no behavioral requirements per se, not automatic, can be granted from step 2 thru step 13

      1. An executive branch order or power to:

          a. end/cease and desist all further sanctions and/or prosecutions against the individual regarding the matter/the
               case/the conviction in question

          b. restore all rights and privileges of citizenship to the individual that may have been compromised because of this
              matter/this case/this conviction in question

          c. removes the conviction in question from the individual’s criminal record

      2. Six legitimate reasons, and the reality of one more:

          a. evidence of innocence
          b. insanity concerns
          c. defendant is rehabilitated
          d. was a crime of conscience
          e. undue hardship (humanitarian concerns)
          f. undue harshness (sentence not fit crime; paid enough/too much by now - proportionality principle concerns
          g. bribes!

plea in abatement – subsequent to a preliminary hearing in which the minor trial court judge rules that probable cause is present and binds the case over, the defense team can file a plea in abatement, generally with the same court where the preliminary hearing was held (county/minor) though some states they file with the higher court (district/major), stating that the county court judge made a mistake in binding the case over, that probable cause was lacking, and asks to have a different judge (or even in some states a panel of judges) re-assess the evidence, with the hope that this new set of eyes will find probable cause lacking and that this different judge (or group of judges) will overturn/null the bind over. 

plea of jeopardy – this matter has already been adjudicated, so to bring charges again is a violation of the double jeopardy provision of the Constitution
plea of standing mute (why is it used; what are the 4 challenges) - If the defendant wishes to challenge the jurisdiction of 
the court, they must do so before entering a plea.  So they stand mute at the time for the plea is entered at the initial 
appearance, and judge enters a plea of not guilty for them.  The defendant can then challenge the jurisdiction of the court: 

      1. not properly charged (faulty complaint or indictment)

      2. statue is unconstitutional
      3. file a writ of demurrer – what my client did was not a crime
      4. plea to the jurisdiction 

          a. nature of my actions not under the legal jurisdiction of this court/ original jurisdiction of this court is thus lacking

          b. location of my actions not under the legal jurisdiction of this court/ original jurisdiction of this court is thus lacking

          c. statue of limitations issue –  the legally defined time frame to file charges has passed

           
plea of statute of limitations - the legally defined time frame to file charges has passed


plea to the jurisdiction – 

   1. nature of my actions not under the legal jurisdiction of this court/ original jurisdiction of this court is thus lacking

   2. location of my actions not under the legal jurisdiction of this court/ original jurisdiction of this court is thus lacking

   3. statue of limitations issue – the legally defined time frame to file charges has passed


preliminary hearing (where held, who present, what happens, standard of proof, possible outcomes) –  Minor trial court, judge only (no jury), those charged with a felony, prosecution presents, defense cross examines, case is bound over if probable cause is found
privileged communication -
      1. why allowed

      a.  communication that was meant to be kept secret         

          b.  society as a whole benefit more in the long run, in the aggregate, if these types of relationships remains in tact –

               a substantive vs. a procedural argument; not necessarily this relationship (Joe and Sally), but in a general sense 
               set a bad precedent to encroach on this institution of marriage, seek to protect the institution of marriage, macro, 
               long term social fabric argument.  
     2. five types of privileged communication:      

        a. doctor‑patient (including psychologist)     

        b. attorney‑client     

        c. clergy‑penitent     

        d. husband‑wife     
        e. some jurisdictions news reporter‑source      

recuse – to excuse oneself from the bench due to a conflict of interest the nature of which negatively impacts the ability of the judge to render decisions in the case in a fundamental fair fashion 

severance hearing - two or more defendants ask for separate trials; single defendant seeking separate hearings for

multiple charges  

slow plea of guilty/summary judgment (where, who involved, desired outcome/purpose) - bench trial, one or two witness one of whom is likely the defendant, no cross and no objections, the verdict is not in doubt; the purpose is to impact the judge’s sentencing decision with the defense utilizing ration or charisma and/or emotion in a face to face attempt to reach the judge’s heart and get a reduction in the sentence severity

spontaneous declaration (3 specific tests) –
    1.  natural reaction to the event in question
    2.  made contemporary to the event in question
    3.  relative to the case at hand
stipulation – to be accepted as fact without further argument as per an agreement between legal counsel

writ of demurrer - a motion from the defense claiming that what the defendant did was not a crime, the action undertaken
is not articulated as being criminal under the criminal codes (bad business deal, self defense, no fault accident [case of 
brakes fixed at Midas and ran into building cause brakes not on right, no charges filed])  
Be able to answer these essay questions: 

1. Discuss hearsay evidence issues - what four specific tests must be met for any hearsay evidence to be admitted as evidence in court; what three tests must be met for a spontaneous declaration to be admitted as evidence in court; what test must a dying declaration meet to be admitted as evidence in court. 

Hearsay is secondhand information; statements made by other than an immediate witness.

Hearsay evidence must meet these four specific requirements in addition to general competence, relevance, material
tests:

     a.  original declarant must be unavailable to testify (dead, insane, fled the state, in a coma)

     b.   information cannot be presented in a more material way

     c.   some test of the truthfulness of the statements must be allowed

     d.   cross examination of evidence has to be allowed in some way

Spontaneous declarations (res gestae) - statement made as a result of a sudden or shocking situation or circumstance; 
three-fold test:

     a.  natural reaction to the event in question
     b.  made contemporary to the event in question
     c.  relative to the case at hand

Exemptions to the hearsay rule:

     a.  dying declarations (sense of impending death; don't have to actually die)

     b.  spontaneous declarations

     c.  former testimony in court/formal depositions

     d.  business records

     e.  past memory records

     f.  character witnesses

     g.  confessions and admissions (though un-collaborated confession is insufficient to support a conviction – there
          must be evidence of the corpus delicti apart from the statements contained in the confession)

2. Determine the flow of events in the justice process - really have this one nailed down. 

3. Differentiate between a bind over, a complaint, a true bill/indictment, and a writ of information. 
    Bind over – judge, preliminary hearing, on to arraignment
    Complaint – prosecutor, pretrial, pre initial appearance
    True bill/indictment – grand jury, on to arraignment   
    Writ of Information – prosecutor, on to arraignment

    All require probable cause
4. Preliminary hearing issues and procedures - what transpires at a preliminary hearing, who can have them, who does what, how do they proceed, level of proof required, possible outcomes? 

Minor trial court, judge only (no jury), those charged with a felony, prosecution presents, defense cross examines, case is bound over if probable cause if found

5. Review Jefferson's opinion of the Marbury case and his overall attitude toward judicial review. 

6. Review the factors that affect a prosecutor’s decision to re-file or not re-file a case after it has been remanded for re-trial subsequent to a successful appeal.

Drop the case:

   1. Core of the case has been gutted (the confession cannot be used, the gun is thrown out), so drop the case, or 
       bargain it down.

   2. Money.  It cost a small fortune to try this case (imagine trying to re-try O.J. Simpson if he had been convicted and
       successfully appealed and a new trial ordered!; some small counties literally do not have the money to re-finance a
       big trial, it would literally break them).  The office just does not have the time and the money to try this case again.
       Just bargain the thing out or even let them go (ie., many Florida convicts subsequent to the Gideon case - just no
        money to re-try them all). 

   3. Time/Caseload Pressure.  The caseload is so heavy that it would be impossible to take on another case, so you just
       drop it or bargain it down.  This is tied to the money issue in as much as the prosecutor could hire another attorney to
       take the case, so #2 and #3 are tied together a bit.
   4. Expertise issues.  Do not have it and no money to hire it (CPAs in white collar cases)
   5. Change of mind and heart/humanitarianism.  The defendant really IS innocent or not guilty of the crime charged, they
        have suffered enough, let them go.  
Go forward with the case again:

   1. Politics/Press/Public Perception dimension.  It looks bad in the press to lose.  The prosecutor is an elected official,
       and must meet public demands for proper performance, so you re-file, especially if this was a high-profile case.

   2. Personal reputation.  Knowing that you lost a case will give defense attorneys a little more leverage with you in the
       future.  They will be less fearful of you in future plea-bargaining settings, so you re-file in an attempt to re-capture
       your status in the legal community and your future bargaining power batting average issue
   3. Ego.  Yes, this certainly plays into the scheme.  As a prosecutor its embarrassing, you made a mistake and the case
       gets overturned, but you want to save face still want to show you really "didn't" make a mistake and the defendant is 
       really a guilty, bad person and so I'm still going to go after them and show I was right all along.

    4. Judge might be very upset about having the case successfully appealed (two things judges don't like in life; backlog
        of cases and having the cases/actions over-ruled), so could be upset with defense who pushed this matter and is
        therefore willing to maybe slant things more toward the prosecution.  The prosecution senses this and says let's run
        this by the judge again.

    5. The defendant is guilty/a professional commitment to do their duty as prosecutors.  I may have made a mistake, the
        police may have made a mistake, the jurors talked, whatever, but this guy is guilty and as a prosecutor I am going to         do my duty and get them off the streets.  The implication here is that the case is not gutted, there is still enough
        evidence left to get a conviction. 

7. Review the standards whereby a successful civil suit might be brought against the police for false arrest/illegal arrest and/or against the prosecutor for malicious prosecution.  Review two court cases that speak to this specific issue.

If the defense can demonstrate that the police lacked probable cause, and that they knew they lacked probable case and proceed maliciously anyway at the preponderance level, defense can win a civil judgment against the police officer as well as the department.

If the defense can demonstrate that the prosecutor lacked probable cause, and that they knew they lacked probable cause and proceeded maliciously anyway at the preponderance level, defense can win a civil judgment against the prosecutor’s office.

Individual prosecutors have absolute civil immunity regarding actions undertaken while launching and conducing a prosecution (Imbler v Pachtman)

Individual prosecutors do NOT have absolute civil immunity when performing law enforcement/investigatory tasks (Kalina v Fletcher)
8.  List and discuss the reasons why prosecutors may decide not to prosecute a case. 
      1. Seriousness of the offense in a strict legal sense (more likely to file on a murder than a petty vandalism).

      2. Strength of the case in an evidentiary sense

          a. Substantive - solid/valid evidence, articulate believable witnesses, or, do we have problems here (unclear,
               inconsistent statements, unwilling to testify, unsure of identity of the offender; timeline concerns, prior record,
               insufficient physical evidence, contradictory physical evidence

          b. Procedural - any search and seizure violations by the police 

      3. Prosecutor’s personal attitudes concerning offenses.  A conservative prosecutor will go after marijuana use, while a
          liberal Berkeley, California prosecutor won’t for example

      4. Prosecutor’s intuition of guilt or innocence

      5. Prosecutor’s personal psychic state (golf scores, jellybeans).  Like all of us.  You want me to grade your paper
          when I am in a good mood.  Sgt. becomes friends with prosecutor to get a feel for them.  Sometimes I say no, so
          Sgt. will go to my supervisor, and vice versa.

      6. Socio-political factors:

          a. Person arrested is so popular/well known and respected that impossible to get a conviction.  A real problem
              when it comes to white collar crime cases. Even if convicted, this would not sit well for the prosecutor’s re-
              election campaign as the community sees one of its valued citizens harassed by the prosecutor.

         b.  Pressure to drop the case from the general public 

         c.  Person is a friend of the prosecutor, member of the legal community, one of the staff members, judge’s child, etc.

     7. Humanitarian reasons - drop charges if go into the Army, get psychiatric help, drug/alcohol counseling/treatment, etc
     8. Justice - similar to point #7; something may be a violation of the letter of the law, but justice would best be served by
         nulling/reducing the seriousness of the charges

     9. Organizational reasons:

         a. Prosecutors office lacks either or both the time or the expertise to handle the case.  Complex white-collar case,
             big murder cases difficult to prosecute and takes lots of time.  
         b. Prosecutor’s office lacks the money to prosecute 
         c. Pressure to drop from justice system personnel.  Judges for example, are very concerned about their backlog of
             case so judges often set limits.  

    10. Immunity is formally granted (charged dropped and a judge involved in this decision), in exchange for testimony,
          past tense info.
     11. The individual is formally made an informant (seeking future tense info/go back onto the streets).  Same as
           immunity, but just future tense (Prospective Immunity).  Will keep working.  No criminal charges will be made, a                 judge is formally involved in the decision, document signing. 
     12. Informal informant status.  Put in the stable.  Prosecutors will informally agree not to press charges if the person
           gives them the info they need, past tense and/or future tense (same as police on the streets or police 
           administrators like we already discussed).  Dynamic equilibrium.  Same with drug dealers.  Police know who the
           regular drug dealers are.  Generally leave them alone in exchange for info, each playing the other really.  

     13. Plea to another case (killed 4, but will only charge you with 1; too much trouble doing the paperwork on all 4)

     14. Defer to another jurisdiction/allow them to be extradited and prosecuted in another jurisdiction (federal, another
           state - we have him on robbery, but kidnapped a girl and took her to Iowa and killed her there, so federal on
           kidnapping and Iowa on murder)

     15. Grant them pretrial diversion (which results in all charges being dropped if successfully completed)

     16. Batting average - Sometimes take a case just to show off, to influence long-term plea bargain abilities.  Crucial for
           defense to be scared of/respectful of you. Baseball analogy.  Pitch around you if you are too good vs. pitch to you if
           you are a regular player.  So, need to establish and maintain a reputation at being a good hitter and will help you in
           the long-run in the day-to-day plea negotiations. 

     17. Election year - Take case to make a public statement for the citizens.  
     18. Record of the defendant - More likely to file on an ex-con vs. a first-time offender.

     19. Outright bribery - Happens on occasion. 
 

9. List and discuss the things that can be done to get a criminal case prosecuted if the county attorney won’t file. 
Formal responses:

    1. Get a grand jury called into session.  Not easy for a citizen to do, but can be done via petition, ask a judge to call a
        grand jury, get another prosecutor to call one (AG, another county attorney in a jurisdiction where at least some
        elements of the crime were committed), ask the governor to call a grand jury into session (a few states allow that). 
        The grand jury would then indict the individual.

    2. Elect a new prosecutor next election and get the new prosecutor to go after the old case if the statute of limitation
        has not expired.
    3. If State AG has statewide power, get AG to prosecute

    4. Look for possible federal or city charges and the U.S. attorney or City Attorney to file charges

    5. State a recall election and hold a special election and kick the prosecutor out and get the new county attorney to file 
        if the statute of limitations has not expired.

    6. Get another prosecutor (State AG, city attorney, federal district attorney) to file charges against the county attorney
        and if successful they will have to resign and then get the new county attorney to file if the statute of limitation has
        not expired.

    7. Get the bar association to disbar/censure the county attorney which would force them to resign and then get the new
        county attorney to file if the statute of limitation is not up.

    8. Get the legislature to impeach the county attorney and then get the new county attorney to file if the statute of
        limitation has not expired.

    9. Get a special prosecutor called to look into the matter and hope that they will prosecute
Informal responses:
    1. Write letters to the editor

    2. Picket city hall

    3. Ask other people to write letters and picket

    4. Write/contact the prosecutor

    5. Write/contact a judge

    6. Write county commissioners and get them to cut the budget of the county attorney

    7. If you were an attorney, make life tough for the prosecutor in court for the next period of time


10. In what ways do grand juries function as a crime control mechanism? 
      1. called by prosecutors
      2. majority vote of the quorum is all that is needed
      3. can indict the same person on the same charge several times
      4. can subpoena witness and force them to testify, hold them in contempt if they don't
      5. no right for defendant/suspect to be present
      6. not notified in advance of the hearing and its purpose
      7. no right to counsel
      8. no right to hear evidence against you
     9. no right to respond to charges
   10. no right to confront/cross examine accusers
   11. no right to present evidence on your own behalf
   12. formal ruling on the record, but you cannot see it
   13. no real appellate option
   14. meet in secret
   15. sealed records

11. Explain the harmless error doctrine as outlined in Chapman v. California. In what way is it reflective of the crime control model? In what way is it reflective of the due process model? 
Not every error in a criminal trial requires a reversal.  Trials do not have to be perfect, just fundamentally 
fair.  If the defense claims that an error has been made on a direct appeal, the prosecutor must

demonstrate at the beyond reasonable doubt level that 
     1. there either is no error, or 

     2. if there was an error, it was a harmless error 

         a. not of substantial weight, 

         b. no injurious effect on the trial outcome 

Crime control – error is allowed; in a pragmatic sense, hard to get a case overturned

Due process – burden on prosecutor to prove at beyond reasonable doubt

12. What are the factors that would be considered in determining where a case would be prosecuted in the event that
there is overlapping jurisdiction? 

     1. Who has the suspect
     2. Who can afford to prosecute
     3. Who has the expertise
     4. Where is there the best chance to get a conviction and a hard sentence
     5. Where will the suspect plead
     6. Who has time to prosecute
     7. In which jurisdiction did the most serious crime occur
     8. Politics (is it re-election time)

13. What is an interlocutory appeal and why are they used so rarely? 
An appeal generally made by the prosecutor, though either defense or prosecutor can make this appeal; a dispute  
arises in a case; a recess or a continuance is granted while the prosecutor/defense brings the disputed point of law to
the attention of a higher court judge; once a ruling is made that ruling is brought back to the lower court and the trial
proceeds; is possible under the general notion of stare decisis.  Seldom used because such an appeal is an attack on
the lower court judge who can/will make life miserable for the attorney in future cases (judge's concerns ‑ backlog of
cases, being over‑ruled by a higher court).

14. When can and when can't a sentence be increased after a re-conviction subsequent to a successful appeal? What court case speaks to this issue? 

     1. North Carolina v. Pearce ‑ cannot vindictively increase a sentence subsequent to a successful appeal       

     2. If new evidence as to the defendant's criminogenic nature and/or the heinousness of the crime in question is brought
         forward, then a harsher sentence can be handed down  

15. Explain the concept of discovery (formal and informal dimensions) and articulate the rules of law handed down in Weatherford v. Bursey, Brady v. Maryland and U.S. v. Bagley. 
There is no Constitutional right of unlimited pretrial discover – Weatherford
There is a Constitutional right to discover favorable and material evidence that speaks to the issues of guilt and/or punishment – Brady
There is a Constitutional right to discover evidence that is of substantial weight (its suppression would effect the outcome of the trial) - Bagley
Formal and informal dimensions; some states have reciprocal discovery.
15. Explain the concept of the zone of indifference as it applied to the courts. 

16. List five types of privileged communication relationships - why do the courts allow information shared in such relationships to remain secret and under what circumstances may each privileged communication relationship be breached. 


a. communication that was meant to be kept secret         

 
b. society as a whole benefit more in the long run, in the aggregate, if these types of relationships remains in tact.

                 A substantive vs. a procedural argument; not necessarily this relationship (Joe and Sally), but in a general 
                 sense set a bad precedent to encroach on this institution of marriage, seek to protect the institution of marriage,
                 macro, long term social fabric argument. 
Five types:      

     1. doctor‑patient (including psychologist)     

     2. attorney‑client     

     3. clergy‑penitent     

     4. husband‑wife     
     5. some jurisdictions news reporter‑source      

When can this privileged communication relationship be breached?  Both must waive right ‑ clergy‑penitent, husband‑wife.  Only client waive right ‑ doctor‑patient, attorney‑client, news reporter‑source      

Several key points:     

     1. information obtained in these settings not protected:     

        a. prior to the relationship or      

        b. after the relationship has been dissolved or      
        c. outside of the bounds of the relationship ie. while playing golf for example.  The key here with respect to item c is
            not where but is it professional communication.  Can be professional communication while playing golf, but if it is
            just a comment made, then it is not protected under this privileged notion.  The key is that privileged information
            communication is not limited to the doctors office, but is it a professional communication.  If it is professional, then
            it is privileged.      

      2. information communicated in the relationship is considered privileged even after the relationship is dissolved.  For 
          example, "I am a narcotics addict and I have robbed 7 stores".  The wife cannot testify that her husband said that to 
          her, even after the marriage is dissolved.     

      3. acts are generally not considered privileged     

      4. a third person who overhears can testify ‑ its hearsay but it can be admitted (ie playing golf with psychologist for 
          therapy (golf?) and have a professional discussion but it is overheard by two other players they can testify)      

17. Describe the voir dire process. 

18. List and discuss four reasons that a judge might grant an order of preclusion. 
      1. national security
      2. not in discovery materials 
      3. humanitarian reasons
      4. personal safety [ie., danger to police informants]
19. List and discuss five reasons that a judge might ask an expert witness to step down and order that their testimony be excluded from the court record. 
      1. Prejudice
      2. Confusing the issues
      3. Misleading the jury
      4. Cumulative
      5. A superfluous opinion/conclusion (a conclusion that can be deduced by the judge/jury without the help of an expert)
20. What are the five options that could result subsequent to a preliminary hearing in which probable cause was not found? 

      1. file same exact charges again      

      2. file slightly different charges      

      3. file of writ of information      

      4. take the matter to a grand jury and have them indict (indictment equivalent to complaint or bind over)      

      5. defendant free to go   

21. Discuss the historical development of the American court system starting with the medieval English model. 

22. Explain the concept of the "King's Peace," and discuss how the development of that notion impacted upon the development of the contemporary judicial system. 

23. Distinguish between a dismissal with and without prejudice. 
Dismissed with prejudice, cannot be brought back to court as a witness

Dismissed without prejudice, can be brought back to court as a witness (the norm, the default)
24. List and discuss several problems with using juries. 

25. What can trial judges do during the general adjudication process to correct what they see as miscarriages of justice?  
Review options that they have in each of the four conceptual time frames as discussed in class. 

     1. During the trial – judge can grant the defense motion for a directed verdict of acquittal at 5 different times: 
         a. state rests
         b. defense rests
         c. rebuttal
         d. surrebuttal
         e. closing arguments
        

      Sometimes based on the state not demonstrating guilt at the beyond reasonable doubt level, sometimes on the basis
      of the defense showing innocence

      2. Post trial Jury instruction phase – order the jury to return a verdict of innocence

      3. Verdict phase:
          a. Hand down a judgment of acquittal notwithstanding the verdict
          b. Set the conviction aside/vacate the verdict and find the defendant guilty of a lesser charge
          c. Set the conviction aside/vacate the verdict and declare a mistrial

      4. Sentencing phase – hand down a soft sentence, even a defacto no sentence ($10,000 fine/fine suspended; 5 years 
          probation/probation suspended).  Indeterminate sentence allows judges to do this as long as there are no statutory
          mandatory minimums.
26. Discuss the power relationship between the Supreme Court and the President.  Should the Supreme Court be able to review Presidential actions?  What is the Presidential argument?  List at least two court cases/scenarios to support your position.

One of the great questions of Constitutional law today. There have been presidents who have ignored Supreme Court mandates (Jefferson, Jackson, Lincoln, Roosevelt, Reagan, Bush).  Reagan who was told to testify in the Iran/Contra case said no, but that he would give a taped deposition.  President's claim executive privilege, but the matter has yet to be totally settled.  There are several cases when the President did do as he was told:

U.S. v Nixon ‑ Nixon turned the tapes over; court ruled that executive privilege is not unlimited  

Youngstown Sheet and Tube Co. v Sawyer ‑ Truman did as he was told with respect to the striking steel workers      

In the middle:

Reagan forced a bit of a showdown in the aftermath of Iran-Contra.  Ordered to testify, he refused but offered to do a taped deposition, without cross-examination

Jefferson-Aaron Burr scenario

Roosevelt and the TVA scenario

Bush 43 and Guantanamo/Abu Grihab 

When the President did not do as he was told:

Worchester v Georgia and Cherokee Nation v. Georgia – Andrew Jackson ignored the Court; John Marshall has made his ruling, now let him enforce it.

Ex Parte Merryman – Lincoln ignored the court

27. Differentiate between pardons and expungements.

     1. Expungement - Judicial branch, time frame, required/documented behavioral component, automatic, always step 13

     2. Pardons - Executive branch, no time frame, not automatic, can come as early as step 2

28. What possible sanctions might an individual prosecutor face for failing to comply with the discovery requirements (ie., they withheld/concealed exculpatory evidence; evidence that is favorable, material and of substantial weight from the defense standpoint)?
      1. Malicious prosecution civil suit (state law as well as federal civil rights violations for concealing evidence) 

          a. not individual though in most states, just department

          b. can go after individual prosecutor in federal court under Civil Rights violations for concealing

      2. Disbarment/censure/reprimand by Bar Association

      3. Criminal sanctions for concealing evidence (show that individual prosecutor maliciously concealed exculpatory
          evidence at beyond reasonable doubt and win; some state give individual prosecutors complete criminal immunity
          when launching or conducting a prosecution though)

      4. Impeach/removal from office for cause

      5. Skewered in the press (and since an elected official, this is rough)

*************************************************************************************************************************
CJ 211 Final Exam Section
The final exam will be comprehensive. Consequently you should take the time to review the mid-term study guide above, and in addition, be familiar with the material that follows.  

Chandler v Florida - allowed cameras in the courtroom

     1. The logic being:

          a.  public has the right to know (post-Watergate/post-Vietnam so press needs to get information out)

          b.  cameras are more discrete and less intrusive today than in the past
          c.  cameras are now commonplace, public is used to them and they no longer prevent a free flow of information

     2. Chandler set two models in place, each state chooses its model         

a.  prosecution, defense, judge all agree         

     
b.  judge agrees       

     3. Assumption is that cameras NOT allowed until permitted, and cameras can be censored at any time if the
         responsible parties in either model (2a or 2b) so choose.  
     4. To determine if cameras are to be admitted, the judge considers three general principles:

          a. general disruption/compelling state interest test.  If judge has clear and convincing evidence that the proceedings
              of the court will be disrupted by allowing cameras, cameras can be disallowed/removed from the courtroom, as
              can anything or anyone else, and then the case will be heard In Camera (which pragmatically means that the
              courtroom doors are closed to any outsiders).  
          b. free flow of information test, ie., camera presence cannot negatively impact the free flow of information    

          c. undue hardship ‑ cameras are barred if victims/witnesses/court participants experience undue hardship due to
              camera presence

      5. cameras must be non-intrusive and discreet
Chisholm v Georgia – 1. Substantively - upheld Article 3 Section 2 of the Constitution which allowed for federal judicial review of interstate disputes (the precursor of diversive jurisdiction); 2. Procedurally - the case laid the groundwork in the broader context for the core principle of Federal judicial review of the actions of all branches of government, a notion that would begin to be articulated more clearly 10 years later in the case of Marbury v Madison
Estes v Texas – cameras are barred from the courtroom due to fact that they:

     1. make witnesses uncomfortable

     2. prevents free flow of information

     3. sensationalizes a case
     4. targets court participants for pressure, threats and abuse
     5. usually portrays defendant as being guilty/produces a climate of hostility

The presence of cameras in the courtroom is an undue hardship on the court participants, and they are not allowed.

Farretta v California – individuals may serve as their own attorneys
McMann v Richardson – established the ordinary error doctrine with respect to the charge of ineffective assistance of 
legal defense counsel.  Built on the harmless error principle outlined in the Chapman case, and the fundamental fairness 

notion.  Trials do not have to be perfect, only fundamentally fair - defense attorneys do not have to render a perfect 
defense.  As long as they engaged in due diligence within the fundamental fairness context, they are permitted to commit 
error -  “ordinary error.”  It is not ineffective assistance of counsel if errors are only ordinary errors.  If only ordinary errors, 
it is not grounds for a successful appeal.  Defendant claims inadequate assistance of counsel, then the burden is on the 
defendant (and their likely new/different defense attorney) to prove that:

     1. there was an error 

     2. it was not an ordinary, harmless error 

         a. it was of substantial weight, 

         b. it did have an injurious effect on the trial outcome

De Jure, somewhat like Chapman or really more like Bretch since burden is on defense and you can win.  De Facto, ordinary error is very subjective, and the legal community defends itself and sets the bar for ordinary error quite high.  There can be a lot of mistakes and still fall under the ordinary error standard, ie., pragmatically it is very hard to win ineffective assistance of counsel case
Pulliam v Allen – state judges may be sued if they violate the Constitutional rights of those brought before them.  There is no blanket civil immunity for state court judges
  
Be able to identify these terms/concepts/ideas: 

concurring opinion

dissenting opinion

dicta

en banc – when the justices in a court of law sit together as a court of one
in camera – court closed to all outsiders
in forma pauperis – generally, a request by an individual to bring legal action without having to pay the required court costs and fees, due to their indigent status; specifically a request 

1. to be able to submit/file legal briefs/writs/motions with the court without paying the court costs and fees because they are indigent,

2. to not be required to file these brief/writs/motions in the proper legal format because they are indigent (and by inference cannot afford a lawyer who could help them file these documents in the proper format) 

3. to be able to subpoena and summons witnesses without paying court costs and fees because they are indigent

4. to obtain transcripts and other relevant documents without having to pay the court costs and fees because they are indigent

injunction/mandamus

khadi justice 

legal efficacy 

legislative default

log rolling

Lord Chancellor

majority opinion

olive leaf

ordinary error – McMann v Richardson – established the ordinary error doctrine with respect to the charge of ineffective 
assistance of legal defense counsel.  Built on the harmless error principle outlined in the Chapman case, and the
fundamental fairness notion.  Trials do not have to be perfect, only fundamentally fair - defense attorneys do not have to 
render a perfect defense.  As long as they engaged in due diligence within the fundamental fairness context, they are 
permitted to commit error - “ordinary error.”  It is not ineffective assistance of counsel if errors are only ordinary errors.  If 
only ordinary errors, it is not grounds for a successful appeal.  Defendant claims inadequate assistance of counsel, then 
the burden is on the defendant (and their likely new/different defense attorney) to prove that:

     1. there was an error 

     2. it was not an ordinary, harmless error 

        a. it was of substantial weight, 

        b. it did have an injurious effect on the trial outcome

De Jure, somewhat like Chapman or really more like Bretch since burden is on defense and you can win.  De Facto, ordinary error is very subjective, and the legal community defends itself and sets the bar for ordinary error quite high.  There can be a lot of mistakes and still fall under the ordinary error standard, ie., pragmatically it is very hard to win an ineffective assistance of counsel case
per curiam decision – a decision of the entire court that is sitting en banc
pro bono - free legal work undertaken by an attorney in a charitable context; ABA suggests 50 hours of free legal work should be provided by every attorney every year and suggests helping the homeless, those with AIDS, those with immigration concerns, death penalty cases, claims of innocence, Alzheimer’s patients
pro se – a brief filed by the defendant
sociological jurisprudence – the Courts are the 3rd branch of government, and as such they should not merely apply and interpret the law in a strict constructionist sense, but they should be actively engaged in applying the law and its underlying principles of justice, equity and fairness within all realms and sectors of society; sociological jurisprudence suggests a role for judges as social engineers (ie., in the tradition of Earl Warren)

seriatim
special masters – individuals hired by/appointed by U.S. District Court judges to handle cases of special interest and/or complexity and on occasion to administer entities taken over by the Court (school district, a business, jail, prison); they report to the U.S. District Court and their recommendations and decisions and actions are all reviewable by the U.S. District Court
undue hardship – reference primarily to cameras in the courtroom under the free flow of information test (Chandler v Florida)
    1. Free flow of information test; camera presence cannot negatively impact the free flow of info:
        a.  Undue hardship
        b. Cameras have to be non-intrusive
        c. Cameras have to be discrete

General disruption/compelling state interest test – if 67% (clear and convincing) court could be disrupted, cameras or anything or anyone else can be removed and could even go in camera 

writ of certiorari – a writ/a request filed with the court, asking to be heard  

Be able to answer these essay questions: 

1. Discuss the evolution of the presence of cameras in the court room. Discuss the two leading cases. What is the current law? 

2. Discuss the pros and cons of allowing television cameras into the courtroom. 

6. What does the Williams study say regarding attorney negotiation skills? 

7. Discuss Blumberg's arguments regarding the practice of law. 

8. Explain the different ways judges are selected. 

9. Discuss the different ways to remove a judge from office. 

10. Discuss the pros and cons of the rent-a-judge concept. 

11. List and discuss several reforms that might be used to deal with jury problems. 

12. What are the responsibilities of the minor trial courts. 

13. What are the responsibilities of the major trial courts. 

15. List and discuss a number of factors that influence prosecutors in their charging and bargaining decisions. 

17. List and discuss a number of factors that seem to influence Supreme Court decision making. 

19. List and discuss a number of powers and offices held by the Chief Justice of the United States. 

20. List a number of reasons why we are experiencing an increase in the number of cases appealed of late. 

21. Discuss the history and development, and the current state of affairs with respect to the 3 “world courts.”
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